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SPECIAL IMC CONFERENCE SUMMARY |SSUE

he Industrial Medical Council concluded its second educational conference in November to favorable reviews by attend-

ees. The conference, intended to educate treating physicians as to issues affecting their practice in the workers' compen-
sation field, was attended by about 300 people.

We feel pretty good about our efforts,” said Dr. Allan MacK enzie Executive Medical Director of the IMC. “Although it’s
difficult to cover so many areas in such a short period of time we believe that the attendees generally came away with a

significant learning experience.”

The conference covered such issues as apportionment, the role of the primary treating physician, disability rating, new case
law affecting physicians and a variety of other issues treaters are faced with in their workers compensation practice.
Questions and Answers arising from the conference discussions were forwarded to presenters and appear in thisissue of the

newsletter beginning on page 2.

The IMC is offering a complete set of audio tapes of both IMC Educational Conferences for physicians and to those
interested in purchasing them for home or office use. The tapes cover the full conferences. The price is $25.00 per conference
and includes a copy of the syllabus. Call 1-800-794-6900 to order.

Council AddressesLong Term Goals at Public Session

t its December monthly meeting
the IMC held public discussions
about its long range plans and
concernsfor the future affecting both the
Council and the workers' compensation
community generally. The meeting
yielded several excellent suggestionsand
will provide a basis for future Council
activities and regul atory work.
The following are some highlights
from the public’sdiscussion and Coun-
cil member’sindividual comments:

Dr. Clayton E. Pachett, member of
the California Medical Assn:

* ThelMC should defineaquality care
commitment to injured workers by:

a) Conducting more research on the
treatment guidelines and by looking at
research prospectively and defining qual-
ity care scientifically,

b) Ensure that other individual s tak-
ing care of the injured workers - nurse
practitioners, physicians’ assistants, and
case managers are utilized in appropri-
ate roles and within the scope of licen-
sure as provided in state laws;
+* Develop better QME training
COUrSes;
+* Help reduce the “ hassle factor” for
the treating physicians. The hassles are
too many, such as obtaining authoriza-
tion for treatment which istime consum-
ing. The smple disclosure act, a state-
ment of non perjury, should not be nec-
essary for treating physicians, but only
for medical legal documents.

Greg Vach, Commission on Health
and Safety and Workers' Compen-
sation (CHSWC):

+* The IMC should debate the whole

QME/AME/Treating Physicianissue. It
is his contention that there are approxi-
mately 10% QMEs who really know
What they are doing;

+* The'IMC put on the agenda the is-
sue of medical liens from fee schedule
reductions. Oneway for the IMC to look
at this is to provide guidelines to the
judges,

¢ He aso asked what the IMC would
suggest asreplacement for the HCO pro-
gram. The HCO is supposed to work
around problems by having internal peer
review. Could there be acompromise by
having clinics devel op equivalent mecha
nisms?

Dr.lraMonosson M.D., IMC Coun-
cil member:

The IMC should establish a liaison
committee between theIMC, the Judges,
and theraters. He suggested that wefor-
malize the relationship with the liaison
committee consisting of afew IMC mem-
bers and staff. The Council can get the
judges and raters to increase the utiliza-
tion of the M C eva uation guidelinesand
to help usstimulatereferrals of QME re-
portsthat are sub-standard and unratabl e.
The Council could then try to do some-
thing about not punishing the physicians
but getting them better educated.

Dr. Peter Mandell, Chairman, Cali-
fornia Orthopaed| c Association
(COA)

¢ Find some way to get an earlier de-
termination of AOE/COE issues among
laborers and employees injured on the
job. He hopes that the IMC could put
together a committee to study and make
recommendations to the legislature and

1

insurance industry on how to speed up
the process and get a determination made
at an earlier time.

+* Many physicians are concerned
about the QMES CME hours. The COA
approach is to make a recommendation
that the number of hours be reduced to at
least 5 hours ayear and to require that it
be done every year. He added that they
realized thiswould takelegidative action
but they hoped that if the IM C would get
on board with this, it could perhaps be
compelling on the legidature to make a

change. Con'ton p. 10

IMC Lowers QME Fees

t its December monthly meet
ing, the IMC voted to
lower the fees QMEs are re-
quired to pay to maintain their QME
status. Public hearings will be sched-
uled sometime in March and the new
fee rates, when adopted, will be effec-
tive probably sometime this Summer.
The new schedule will divide fees
into three tiers as opposed to the cur-
rent two tiers. The proposal is as fol-
lows:
[J 0-10 QMEsperformedin oneyear
= $110 (56% reduction)
[J 11-24 QMEs performed in one
year = $ 125 (50% reduction)
[J More than 24 performed in one
year - $250 (50% reduction)
The fees are required by Labor

Code 8§139.2 and fund various IMC
studies and mandates.




e received a large number of questions at the Octo-

ber Educational conference which we were unable

to answer due to time constraints. The following
are questions submitted to presenters for their response.
Please note that the answers are not those of the IMC and
express the presenters' point of view on a given area. These
answers are not intended to serve as legal advice.

Shirley James, Disability Evaluator

Q: Would you explain the difference between exacerbation
of and/or aggravation of a pre-existing injury for rating pur-
poses?

A: TheDEU doesnot consider whether aninjury isan aggra-
vation or exacerbation of a previousinjury in determining the
overall level of permanent disability. The method of deter-
mining the permanent disability may be affected by an aggra-
vation or exacerbation, and the overall level of permanent dis-
ability due to the industrial injury may change, but whether it
is due to aggravation or exacerbation is not significant in the
rating.

Q: When rating a workers' disability, do you consider only
thework place or do you also consider (or want to hear about)
their personal life?...e.q., pain precludesvacuuming or over-
head dusting; pain precludesbicycling, skiing, kayaking...etc.
A: A disability in the overall market, including the current
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Q& A

work place, is what is considered. However, difficulty per-
forming activities at home or elsewhere, should be translated
by the physician into awork activity. For example, difficulty
performing overhead dusting, can mean difficulty or inability
to perform overhead work. Usually, if the injured worker has
not returned to work, then his/her description of difficulties
are based on activities they have either tried at home or at-
tempted to compl ete various tasks at home. When the injured
worker describes the activities in these terms, then the physi-
cian should try to describe the movementsinvolved rather than
the specific activity.

Q: Does" constant” pain contemplate a 24 hour day, or just
the work day?

A: Constant painrefersto pain occurring approximately 85%
to 100% of the “workday”. Since aworkday can be morethan
8 hours, description of the pain should be based on what is
occurring during the workday.

Q: Can you comment on “duplication of disability”? e.g.
injured worker is given a permanent disability by an ortho-
pedist - permanent disability by neurologist, permanent dis-
ability by an internist, permanent disability by a psychiatrist
(usually all affiliated with a group of specialists seeing the
injured worker within a short period of time).

A: When the permanent disability rating is determined the
Disability Evaluator will take each report and consider whether
or not the factors of disability, standing alone, in each report,
further reduces the injured workers' ability to compete in the
open labor market. An example would be a Neurologist pre-
cludes heavy lifting and an Internist precludes heavy lifting,
repetitivelifting, and bending, in addition to precluding exces-
sive emotional stress. The duplicating factors are based on
whether or not the factors given in the Neurologist’s report or
the Internist’sreport further reducestheinjured workers' over-
all ability to perform work activities. In thisexample, the pre-
clusion from heavy lifting, defined as a 50% loss of pre-injury
lifting capacity, duplicates with the heavy lifting part of the
preclusion in the Internist’s report. However, the preclusion
from excessive emotional stress can result in an increased dis-
ability, thereby increasing the overall rating.
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O Con'tfromp. 2 - - Shirley James

Q: Explain percentage of time of subjective complaints: 25%
-work time; 25% - awake time; 25% - of a 24 hour day?

A: Percentage of time referred to in the definition of subjec-
tive factors of disability refer to the percentage of time in a
work day, it does not refer to awake time nor 24 hour day.

Q: Please clarify use of terms. Occasional, intermittent,
etc. a. Does occasional mean up to 25% of the time or at
least 25% of time but could include up to 40% of the day? b.
Do theterms mean the samewhen used in the subjective com-
plaints and work restrictions section?

A: Whenthe DEU usesthe percentages of timein describing
subjective factors of disability, the margins are as follows:
occasional = pain occurring from 15% to approximately 40%
of the work day. If we use 8 hours as a theoretical work day,
then pain would be occurring from 1.5 hours to 3.5 hours
throughout the day; intermittent - 45% to approximately 70%
of theworkday. Theterm frequent has not been defined by the
DEU but using the above as a reference, frequent can be de-
fined as occurring more than 70% of the day but lessthan 90%.

Q: How does one abtain a revised schedule of permanent
disability?

A: Toobtaintherevised Schedulefor Rating Permanent Dis-
abilities, telephone your local Workers Compensation Appeals
Board, and ask for the DEU. Request the post April, 1997
revised “ Schedule for Rating Permanent Disabilities’ fromthe
DEU.

Q: Isit adequate to provide a quantified estimate of pre-
injury function (such as a 25% loss of lifting strength) and
an explicit restriction to a lifting limit in pounds or do we
need to use a term such as*“ restricted to heavy lifting” ?

A: ltispreferableto describe the loss of pre-injury capacity
in terms of percentages. Describing aloss of lifting ability in
inability to lift an X number of pounds is not an adequate de-
scription of the loss without telling the Disability Evaluator
how much the injured worker could lift before the injury.

Q: Sincetheupper extremity guidelinesdid not makeitinto
the new schedule, what is the status of “work restrictions’
and limitationsregarding upper extremities?

A: A physician can describe permanent disability to any part
of the body in terms of awork restriction. Work restrictions
arenot limited to the spine, neck, torso, and lower extremities.
However, the work restriction should be appropriate for that
particular part of the body. A work restriction such as“no re-
petitive finger motions for both hands’ is entirely appropriate
both to that part of the body and for purposes of describing the
permanent disability.

Q: If therater will only seethe P & Sreport, doesthe his-
tory need to contain only the interval history since initially
seen, or does the report need to be able to stand alone and
includeareview of theinitial injury and all subsequent treat-
ment?

A: The permanent and stationary report should stand alone.
It should not make assumption, based on a prior report or re-
ports, since the Disability Evaluator rates only the permanent
and stationary report.

Q: Anpatientinjurestheupper extremities. Heiscomplain-
ing of problemswith heavy lifting only. Isthis Ratable? Is
the restriction of no heavy lifting appropriate to upper ex-
tremities?

A: The upper extremities are important on performance of
lifting activities. If an injured worker complains of pain on
performance of this activity, or complains of an inability to
perform this activity dueto pain in the upper extremities, then

Governor Davis Appoints
New Director of Industrial Relations

overnor Gray Davis has appointed Mr. Steve Smith
as the new Director of the Department of Indus-

trial Relations. Mr. Smith, 44, has an extensive
background in public sector labor relations, having spent
over nine years as a government relations coordinator for
the California State Employees Association, an organiza-
tion that serves as the exclusive bargaining agent for 9 of
the 21 units into which State of California rank and file
(non-supervisory and non-managerial) employees are di-
vided for collective bargaining purposes. Additionally, Mr.
Smith served on Governor Davis' staff while Davis was
Lieutenant Governor of California and was Governor
Davis' Deputy Campaign Manager for Davis' gubernato-
rial general election campaign.

apreclusion from the activity is appropriate.

Q: Shouldweasphysiciansinclude a percentage of disabil-
ity? Or leave that out of P & Sreferrals?

A: The mgor function of the Disability Evaluator is to take
the physician’s factors of disability and translate them into a
percentage of permanent disability based on their expert knowl-
edge of the Schedule for Rating Permanent Disabilities. The
physician should not include a percentage of disability in the
permanent and stationary report.

Q:  When commenting on Jamar with incomplete effort, can
we give % of lessinstead of actual expected (predicted) nor-
mal for that patient?

A: If aphysician believes the injured worker is not giving
maximum effort, then he/she should give what they believeis
areasonable loss of grasping power, based on the type of in-
jury and their expertise in the area of recovery for these types
of injuries.

Q: When listing objective findings, is pain with palpitation
or pain with movement/ROM an objective finding?

A: Usually pain on palpitation is “tenderness’ and only oc-
curs on palpitation, so it is not considered a subjective factor
of disability. Pain onrange of motion, such aspaininthe shoul-
der on raising the arm above shoulder level, is considered a
subjective factor of disability.

Q: Should objective findings be limited to findings attribut-
abletotheinjury? (i.e., degenerativefinding or spinex-rays?)
A: Objective findings can include any finding during the
physical examination, however, when giving the objective fac-
tors of disability the physician should limit these to those at-
tributable to the injury. The findings not attributed to the in-
jury should be given, but the physician should clearly state
that these are not attributable to the injury.

Q: Arethereestablished“norms’ in preferring“ griptests’ ?
The only onel know is Canadian Public Health.

A: Thereareno established estimated normal for loss of grasp-
ing power.

Q: Doestherater look only atthe P & Sreport or are prior
reports also used?

A: The Disability Evaluator only looks at the permanent and
stationary medical report.

Q: How can a person be rated with a 30-35% permanent
disability and be released back to regular work in prior job
without any restrictions? Example : Back injury in ware-

house workers. Con'tonp.5
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[ Community Viewpoint

The Presumption Problem

Mr. Johnson is an applicant’s attor-
ney practicing in San Jose, California.
eall know that pursuant to the
Minniear case, the final report
of the treating physician is
“presumed correct” as to issues of per-
manent disability, futuremedical care, ap-
portionment, etc. (seeL.C. 4062.9)
However, there is a major problem
with effectuating this presumption. The
problem isthat if an inadequate report is
produced, then an inadequate result will
occur, and yet be presumed correct. (See
the recent case of Keulen v. WCAB (26
CWCR, NQO9, page 253), where the
WCAB applied the presumption to a
poorly written treating physician’sreport.
On Appeal, the Court of Appeal found
the QME report of applicant had “anni-
hilated” the presumption.)
The typical scenario that | seeis as
follows:

Thetreating physician finds (often at
the"prodding” of the carrier) that the
claimant is permanent and stationary.

The treating doctor issues a fina
short form P & S report releasing the
claimant from treatment, with virtually
no description of final disability or its
effects on the claimant’s ability to work
in the open labor market, and with virtu-
aly no thought given as to future medi-
cal care needs, particularly long term
needs.

The physician bills $50 or $60 for a
final treatment report, which the carrier
pays. Thecarrier doesnot advisethephy-
sician that the treating physician is en-
titled to be paid $400 for afinal compre-
hensive treating physician Medical/L e-

al report.

In fact, if the physician requests
authorization to prepare a final compre-
hensive Medical/Legal report and bill
$400 (the official authorized charge at
80% of QME rates), that authorizationis
most often either delayed or denied.

In truth, the carriers do not want a
final comprehensivemedical/legal report.
The more information they obtain show-
ing the actual disability and future medi-
cal care needs, the more likely they pay
to resolve the case or the more reserves
they will have to place on the case.

The carriers want the haphazard fi-
nal check the box treatment report to be
“presumed correct”. On obtaining such
a report, they calculate a minimum
amount of PD. and tell the claimant this
has been determined by the treating doc-

By: Arthur Johnson, Esg.

tor, and is " presumed correct”.

If aQME quality report is prepared
anyway, then the carrier refuses to pay
$400 billing on the basis the report was
“not requested” or “not authorized.”

Thisisavery pervasive problem. It
isdefinitely aproblem for unrepresented
workers, as they do not have sophisti-
cated legal counsal who will secure the
correct information so that a fair result
may be obtained. The unrepresented
claimant may be “stuck” with a hastily
prepared final treatment report that the
carrier now wants presumed correct, at a
very unfavorable result for the claimant.

| havetalked to many doctorsregard-
ing thisproblem. Itistheir universal ex-
perience that the carriers do not want to
pay for medical/legal reports from the
treating doctor because they do not want
the treating doctor presumption effec-
tively implemented by obtaining thor-
ough information from them.

Suggested Action

It should not be the policy of the
State of Californiato haveinadequatere-
ports presumed correct. It should instead
bethe policy of the State of Californiato
require full and complete information in
the final reports from treating doctors
when those reports are going to be uti-
lized as* presumptively correct” tofinal-
ize claims, Therefore, the following is
proposed:

Upon receiving afinal treatment re-
port, the carriers shall notify the treating
doctor that afinal medical/legal report is
required. Attached to that notice would

be a set of directions, on a format pre-
pared by the IMC, asto what isrequired
in afinal medical/legal report of atreat-
ing physician.

The carrier shall be required to ad-
vise the treating doctor that he will be
paid 80% of QME rates ($400 for abasic
report) upon receipt of the medical/legal
report covering all of theissues set forth
in this format.

If this was accomplished on a man-
datory basis, wewould seefar fewer dop-
pily prepared final treatment reports. The
treating doctorswould have an incentive
to preparefina medical/legal reportsthat
were accurate and thorough. If the car-
rier had questions or issuesthat went be-
yond the format prepared by IMC, then
thefinal comprehensivereport could also
address those matters. Potentially, the
need for litigation would be reduced if
treating doctors reports were more thor-
ough and addressed al of the issues.

When the claimant asks for a panel
and a QME report is prepared, the stan-
dard billing is $500, and there are no
quibbles by the carrier over the billing.

When the charge is $100 or less for
a comprehensive medical/legal report
from a treating doctor, there should be
no quibble over payment or delay over
“authorization.”

It is my hope that the IMC will im-
mediately follow through on the sugges-
tion contained in thisarticle. It will ben-
efit all injured workers and permit the
treating doctorsto perform their function
fairly and appropriately and be paid for
doing so.

Patient Believability Factors- part |

By: Michael Sackett, DC

Dr. Sackett, practicesin Hemet, CA.
nder California regulations, sub-
jective factors of disability are
those that cannot be directly mea-

sured or observed. This could include
pain and/or various forms of dyesthias.
The subjectivefactorsof disability arethe
doctors’ interpretation of the patients’ in-
terpretation of their pain. This may in-
cludepain at rest and/or with activity. The
terms minimal, slight, moderate and se-
vere pain have very specific meanings
withintheregulations and thewording can
have major implicationsin the amount of
disability that the injured worker is ulti-
mately awarded.

In the treating physicians manual it

is mentioned that when evaluating pain
the credibility of theinjured worker must
be carefully weighed. Thepurpose of this
articleisto deal with such credibility. In
other words, istheinjured workersinter-
pretation of their own pain believable?
Depending on the injured worker pain
may beexpressedinvariousways. There
areavariety of cultural differencesinthe
way pain is expressed and experienced.
Itisimportant to take all of these factors
into account when coming up with your
own interpretation of the injured work-
ers subjective complaints.

A physician performing amed/legal
evaluation will often have only seen the
patient one time. This makes it critical

Con'tonp. 11
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[0 Con'tfrom p. 3 - - Shirley James

A: Permanent disability ratings are based on many factors,
and awork restriction is only one of the many factors. The
rating can be based on the subjective factors, need for and
use of abrace or an appliance, thigh and/or calf atrophy, lim-
ited motion, etc. So, an injured worker can be given signifi-
cant permanent disability, but have no work restrictions, de-
pending on the factors of disability used to determined the
overal level of permanent disability.

Q: How do wereflect “tenderness’ or “muscle spasm” or
subjective pain, numbness weakness from pressure on a
neck, coracoid process area - greater trochanter area. etc.?
A: Tenderness, muscle spasms, numbness and weskness can
be findings by the physician, but these findings are not rat-
able factors of disability. If these factors are significant, the
physician should use these findings to determine if a work
restrictionisappropriate, or if they result in somelimited mo-
tion. It isimportant to remember, the permanent disability
rating assumes the factors, as given by the physician, result
in some difficulty performing work activities. If thefindings
do not result in difficulty performing work activities, then it
must be assumed theindividual does not have permanent dis-
ability. The schedule for Rating Permanent Disabilities as-
sumes certain factors of disability will lead to decreased work
performance such aslimited motion, atrophy, and use of braces
or appliances. It also isaguide asto what physica findings
should be considered ratable factors of disability.

Q: Isarating based on subjective or objective pain?

A: Painisconsidered, by the DEU, to be a subjective factor
of disability. Limited motion isconsidered to be an objective
factor of disability.

Ted Blatt, MD

Q: A45year old malehasaherniated disc L4-5 and refuses
surgery, but wantsto remain on disability. He feels surgery
is too dangerous. What can you do? Refer him out? D/C
your treatment, or comply with his demands?

A: Thepatient canbemadeP & S, outlining his subjective &
objective complaints, work restrictions & you can make provi-
sions for future medical care.

Q: Isthetreating physician responsible or liableif the pa-
tientisreturnedtowork and asimilar injury or reoccurrence
occurs?

A: No.

Q: Asa General Surgeon a patient has post-op pain, a well
healed incision and pain on palpation. Are a well healed
incision and pain on palpation objective factors to be listed
under factors of disability?

A: Painisasubjectivefactor. A scar isan objective factor.
Q: How far into the future should you project future medi-
cal care?

A: Whatever isrequired to relieve the effects of the work in-
jury should be included regardless of any time element.

Q: Isn’t apportionment only an issue when thereis disabil-
ity dueto a previousinjury?

A: Itdoesnot havetobean“injury” - it can beapre-existing
condition such as “arthritis’.

Q: Under future medical, can being too specific come back
tohurt the patient? (i.e. many physicianshave preferredtests,
medications and new innovative diagnostics as meds are de-
veloped). Will your specificity curtail proper treatment?

A: Notlikely. “New procedures’ that have replaced “old pro-
cedures’ would very likely be appropriate.

Q: If another party is seeking clarification from the PTP

on Demand

Telephone # (650) /37-2063 or 1(800)794-6900 ext. 2063
Forms and Course information for doctors press 1

Forms for an injured worker press 2

Agendas for IMC’s monthly public meetings press 3

For alist of approved guidelines press 4

For IMC's Newsletter press 5

To receive adirectory of available faxes press 6

To reach an operator press 0

When calling from outside the 650 area code enter 1

and your area code along with your fax number to receive
afax

dueto leaving info out of hisreport, either supplemental or
final, can the PTP hill asmed/legal? (Insurancecarrier has
not objected-only seeking moreinfo, i.e. when do you antici-
pate the employee to become P & S?)

A: Medical/legal applies only if requested as medical/legal
by an attorney or insurance company.

Q: a) WhenisP & Sappropriate? If occasional symptoms
requiretreatment?

A: P& Smeansthe patient is not likely to significantly im-
prove or deteriorate in the future. By means of “future medi-
ca”, thetreater providesfor treatment of “ recurrent symptoms”.
Q: Does P & S have to occur before patient can have re-
hab?

A: The patient can be declared a QIW and participate in vo-
cational rehabilitation before reaching P& S status.

Q: a) DoP & Sreports of the Primary Treating Physician
that arewritten by a“ ghost writer” haveto disclose who spe-
cifically wrote the report?
A: Yes. Butthe PTP must review the report and should state
the reasons why he/she concurs with the conclusions.

b) Q: Can such areport be used to qualify asa Medical/
Legal report?

A: Only if specifically requested as such by an attorney
or insurance company.
Q: Under objectivefindings, areaspectssuch asligamentors
laxity, soft tissue edema/scarring, reproducible tenderness,
etc., appropriate and or ratable?

A: Scars, swelling, and edema are objective factors.

Q: | am an orthopedic surgeon. When the treating doctor
refers the patient to me for treatment of a knee injury like
meniscus tear, | did the surgery & the follow up. When the
patient reaches Permanent & Stationary status, who submits
the P& Sreport? Thetreating doctor or me?

A: The orthopedist has become the treating doctor as he per-
forms the surgery and did follow up.

Bernyce Peplowski, MD

Q: Intheinterest of maintaining quality of care, isitin your
view appropriate for a physician to continue ordering physi-
cal therapy with vague orders to “assess and treat” if that
physician lacks training in the use of physical therapy mo-
dalities?

A: No, because the education process begins and continues
with each order the physician writes if the physician solicits
feedback and encourages communication with the therapist.
If the physician ordersaphysical therapy assessment, thethera-
pist should provide areport/summary so that the physician and
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therapist together can plan the treatment course. A sitevisitto
the physical therapy office along with the ongoing communi-
cation will further enhance the physicians comfort level with
this process.

Q: What isthe validity/authority of insurance company re-
views with regardsto workers' compensation?

A: Beginning July 1, 1996, insurers were required to havein
place a utilization review system. | refer you to CCR 9792.6,
the Utilization Review Standard. Keep in mind that a utiliza-
tion review opinionisnot conclusive and does not override the
treating physician’s presumption of correctness. Recent case
law (Aleong vs. Golden Eagle, April 16, 1998) ANA 30774
supports this. As the primary treating physician, we need to
remember to be reasonable and clear, thus maintai ning our pre-
sumption of correctness.

Q: Whatisthe proper protocol for a patient with severe sub-
jective complaints and minimal objective findings. As the
physician, you trust your patient is not inventing/exaggerat-
ing his symptoms?

A: One way to control and decrease the patient’s subjective
complaints is to emphasize return to function. Thisisagood
opportunity for a case conference between the therapist, phy-
sician and at times the employer/carrier. Physical therapy or-
ders can re-emphasize reconditioning, exercises and/or work
hardening. The return to work process can become a part of
therehabilitation program, with work tasks gradually increased.
The patient’slight duty/transitional work can actually become
apart of the therapy.

Q: Isphysical therapy administered in/through the prescrib-
ing orthopedic surgeons office efficacious, and is it cost ef-
fective?

A: Physical therapy through the physician’s office offers the
advantage of very close communication between the therapist
and physician. Likewise, the physician can observethepatient’s
functional level during physical therapy. Potentialy, thisin-
creased communication could reduce costs and hasten recov-
ery.

Q: Asaprimarytreating physician, providing manual medi-
cine and physical therapy, how often should primary treat-
ing physician take SOAPS (= E/M = $)?

A: Asthe primary treating physician, oneis required to sub-
mit a progress note every forty five days. Thesevisitsinclude
physical therapy. Reimbursement for primary treating physi-
cian progress notesis scheduled to beginin 1999. Even minus
that reimbursement, it remains prudent (and in the patient’s
best interest) for the physician to provide a brief progress note
(asinthe IMC supplemental) at each office visit. Such anote
IS no more time consuming than a routine office progress note
and provides valuable information to the claims administrator
inregardsto case progress. It also expedites provision of ben-
efits to the patient.

Q: Arehot packsfor patientswho live alone advisable?

A: No. All patients benefit from a careful discussion of in-
structions, as well as risks/benefits, for any treatment (includ-
ing hot and cold packs). Written aswell asverbal instructions
are advisable.

Q: Can you tell us who did the study comparing physical
medicine and E/M managed care that you related?

A: Yes, Ernst and Young.

Q: Managed care versus standard care PT statistical popu-
lations may not be the same.

A: This chalenge was acknowledged throughout the course
of the study. The participating companies were provided the

option of treating with a managed care group or a preferred
provider. Analysisof costs were made between study partici-
pants choosing managed care, participants choosing the pre-
ferred provider, and an independent control. Asbest possible,
the study groups were matched for type of industry and size of
employee population.

Robert Larsen, MD

Q: When adoctor isin a grocery store and sees his patient
doing something he said he couldn’t do, how isthat reported?

A: 1 would not report anything of this nature to athird party.
The physician’s duty, whether a treating or evaluating physi-
cian, is not to be construed with an undercover investigator.
The patient has not given permission for disclosure of in-
formation that the physician comes across dueto living in the
same community as his/her patient. The patient has given per-
mission for the physician to report on information that the pa-
tient knowingly discloses, and is observed by the physicianin
the office setting, which follows from diagnostic studies or
comes as aresult of information provided through records.
Rather than reporting observed behavior at odds with the
patient’s self-report that comes forth outside of the office set-
ting, the physician would be better advised to discuss the mat-
ter directly with hig’her patient.
Q: Myemployer (an MD.) in hisvery modest shy manner,
told. Don’t ever write down “stress’ as diagnosist!! or I'll
lose the client company!!! Wkite down “anxiety” or lumbar
strain,” etc. Please comment.

A: It is certainly understandable that psychiatric diagnoses
often times carry with them negative connotations. However,
the non-specific descriptor of “stress’ does not really convey
much information to another party as the fact that the patient
may be experiencing a psychiatric problem and is clearly not
accurate.

Clinicians should strive to be reasonably accurate in the
datareported without undue concern givento aclient company’s
judgment of their clinical acumen.

Q: What isthe impact of the“ Pettus’ decisions on medical
confidentiality and information disclosure?

A: Thecaseof Pettusvs. Coledid not directly involve awork-
ers compensation claim. However, legal experts differ as to
their opinions concerning whether principleswithin Pettus ap-
ply to workers' compensation cases. In general, physicians
should be careful about providing only relevant information.

The Confidentiality of Medical Information Act (CMIA)
governsthisareaof medical practice. Physicians may wish to
consult with their malpractice carriers concerning guidelines
for reporting and when to obtain written informed consent for
information disclosed.

Mark Kahn, WCJ

Q: Doesevery workers compensation caseneedaP & Sat
some point in time and if so, why?

A: Workers' comp. permanent disability is an artificial con-
cept for medicine. If you have a progressive disease like arte-
riosclerosis, as Dr. Markovitz told me once, the only P & S
dateis death. But in workers' comp. we have to end the case
even though we know a condition is either going to get better
or worse, so that iswhy thereisaconcept likeP & S.

So, permanent & stationary becomes an artificial date
where we say that we are going to end this case and give this
person their permanent disability becausethey’ ve stabilized to
the point (at least for the next couple of weeks) they are going
to be the same and even though we know, two years from now
they are either going to be better or worse, they probably won’t
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stay the same. We have to end the case and that is the reason
for a P & S date, otherwise these cases would just go on, |
mean when will you end them?

And, so, itisan artificial concept to say we' ve ended the
acute stage of treatment, we are now in the chronic, and we are
going to rate them and whatever the future is, you have five
yearsto reopen the case. If you get worse or better after that,
it is“permanent” forever.

Q: Doesn’t the IMC Physician’s Guide state that percent-
age apportionment speculative and illegal ?

A: Percentage apportionment is perfectly legal aslong asthe
physician has met all the other requirements of whatever code
section you met. So, if you are under LC4750 and you have
established there was a pre-existing disability and a basis for
that disability then you either use the subtraction method or
the percentage method. The subtractionispreferred andthatis
maybe why the Physician’s Guide would use that, but the per-
centage method is there as long as you meet legal apportion-
ment and you explain the basiswhy it is50 - 50 or 60- 40.

Ernest Levister, MD

Q: How can the PTP convincetheinsurance carrier to au-
thorize psychologic - psychiatric support which isneeded for
short term management of an injury ( or illness) - that this
will not be a “stress claim” such that the carrier is buying
every anxiety/depression reaction for therest of the patient’s
life?

A: Theinjured worker hastheright to all reasonably required
careto cureor for relief from the effects of hisindustrial injury
or disease.

If you have aworker with aphysical injury who develops
mental problems[physical-mental] that substantially hinder the
healing of the physical injury then the carrier hasthe responsi-
bility to pay for thetreatment of the mental problemsuntil they
abate.

If you have a worker with a physical injury that tempo-
rarily aggravates an underlying mental problem [physical-men-
tal] that substantially interferes with the healing of the physi-
cal injury thenthe carrier hasthe responsibility to pay for treat-
ment of the mental problem. Thisresponsibility continues un-
til the physical injury becomes permanent and stationary and
the mental aspect return to its pre-injury level.

Asthetreating physician, you have aresponsibility to pro-
vide optimal careto theinjured worker. The Primary Treating
Physician presumption of correctness combined with appro-
priate application of the Utilization Review Guidelines puts
you in apivotal position to treat the injured worker.

Under the Administrative Director’srules, you arerequired
to file your treatment plan five days after initial contact with
the worker. If you request in writing carrier authorization for
treatment, you will trigger application of the Utilization Re-
view Guidelines. The carrier, upon receipt of your request for
authorization and supporting documentation, has seven work-

ing days to respond. Failure of the carrier to respond within
therequired timeframeistacit approval of your treatment plan.

You are not in a position to indicate or guarantee that the
worker will not subsequently bring a separate workers com-
pensation case for mental disability and request for long term
treatment.

Phillip Wagner, MD

: Inan areawhere specialists are limited, how do you se-
lect them for your workers' compensation patients?

A: Inthisarea, wearefortunate to have fairly good specialty
availahility. Also, many of thespecialistspracticinginmy area
are QME certified, including an orthopedist and neurosurgeon,
so that | have good choices. In smaller areas where the spe-
cialty choicesarefew or in which specialistsfailed to meet the
requirements of the case managing physician, | would advise
the physician to consider the following:

a. Obtaining a statewide QME list from the IMC and se-
lecting a physician from that list for referral purposes.

b. Whenever there is the need for a specialty which is not
availablelocally, | have frequently referred patientsto the Uni-
versity of Californiaor Stanford asanimpartia center for evalu-
ating their specialty problem.

Q: IsaP& Sdeclaration madewhen maximum medical ben-
efitisachieved or changesin conditionsare“ minimal” for a
reasonable period of time?

A: According to the Labor Code, P& S is declared when the
changesin the patient’s condition are minimal for areasonable
period of time. Maximum medical improvement is a specific
phraseology utilized primarily in U. S. Department of Labor
guidelines to describe permanent and stationary status.

Q: Please offer some practice software suggestions.

A: TheAmerican College of Environmental Medicine offers
acompendium of occupational health-rel ated business software
systemsthat comparesthe systemsby variousfeaturesthat they
havewithinthem. | would recommend strongly reviewing that
compendium initially and then asking for specific business
software suggestions from the separate compani es represented.
Asl discussed in my lecture, | believeit will be important
for every occupational health business and business profes-
sional to be able to document the efficacy found within their
own officein terms of utilization review and to be ableto inte-
grate that into their actual practice. | believeit would also be
essential that the software be ableto deliver amodule of infor-
mation to an employer who contracts with the provider.
Interconnectivity between the payer, provider and employer is
the future of information transfer in Workers' Compensation.

Q: How do you deal with farming industries who fire their
pregnant femaleworkersrather than deal with modified duty?

A: Thisisalegal issue which most recently saw light at the
State Supreme Court level. In arecent caseit was determined
that an employer who fires an employee for adisability can be
subject to actions for wrongful termination. That finding has
had a sobering effect on the attitudes of employers, and | be-
lieve you will see an improvement in this situation within the
near future.

Q: Regarding primary treating physician, can an orthope-
dist remain a consultant even if surgery is performed?

A: Itispossible for an injured worker to have more than one
treating physician in any given time. That physician who is
primarily responsible for the medical management of that pa-
tient is designated as the primary treating physician. Other
treating physicians may perform servicesfor that patient up to
and including surgical interventions and still be termed treat-
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Q: Can a PTP refer his own QME?
Can the insurance company dispute?
A: A primary treating physician may not
refer for a QME evaluation. The QME
evaluation is only performed in cases
where there are disputed issues in the
case between the employer and the em-
ployee. Thus QME examinations are
only utilized when medical legal issues
exist. A primary treating physician may
refer the injured worker in undisputed
cases to another physician to construct
the primary treating physician's Final
Comprehensive Report.

Q: Doesan employer have therespon-
sibility of allowing the injured worker
to leave work to obtain treatment?

A: Thisisagray areain thelabor code,
and in practice has many variations. |
have seen company policies that varied
from no time off work allowed for treat-
ment to full pay while the patient is re-
ceiving active medical treatment. | have
not found a statute, however, which re-
quires the employer to allow theinjured
worker to leavework to obtain treatment.
Q: Regarding other individualsaspri-
mary treating physicians, can the em-
ployer utilize nurse practitioners who
have not provided regular medical care
for the employee by having employees
pre-designate these individuals after
hire?

A: Asprovidedinthe Labor Code 4600,
the employee may select their personal
physician as a pre-designated physician
to utilize in case they are injured at the
work site. The requirements within the
Business and Professions Code dictate
that this physician has “previously di-
rected the medical treatment of the em-
ployee and who retains the employee's
medical records, including his or her
medical history”.

Thus, | think the description ren-
dered in your question would be an in-
appropriate use of designation by an em-
ployee. However, in the first 30 days
after an injury, if an employee has not
designated apersonal physician, theem-
ployer may choose a physician of his
choice to render services to that em-
ployeefor thefirst 30 daysfollowing the
injury or illness. Thus in a case where
the employer is selecting the treating
physician, they have theright to select a
physician who may not have seentheem-
ployeepreviously for medical treatment.
Nurse practitioners may be utilized un-
der the current labor code aslong asthey
areunder the direct supervision of aphy-
sician as defined in the Labor Code.

Q: Whatisthenameof your software?
Where can we locate this application?

A: | believe the software that you are
referring toin thisquestion hasto dowith
in-office utilization review and practice
protocols. | must confess a conflict of
interest in this question, as | am one of
the principals of the only company | am
aware of with prospective practice pro-
tocol software. Thisis called Compro.
It is available through Electronic Medi-
cal Consultants, 865 ViadelaPlaza#202,
Pecific Palisades, CA 90272.

Q: Many of the insurance companies
do not want to recognize M0O102-92 al-
lowing 80% of med-legal fees for the
PTP final report if the report addresses
all of theissues, etc. We have been fil-
ingliens. Thecarrier’'susual argument
isthat they did not request a med-legal
report. What isour position? What le-
gal code or laws support the PTP’s po-
sition? Shouldn’t all appropriate PTP
prepared final reports be billed as
MO102, whether specifically requested
or not?

A: Theprimary treating physicianisnot
allowed to make charges on the medical -
legal fee schedule unlesswe are respond-
ing to arequest for information on adis-
puted issue. If there are no disputed is-
sues in the case, the medical-legal fee
schedule may not be used.

There hasbeen significant confusion
and consternation over the appropriate
methods of charging for Primary
Treater’s Final Comprehensive Reports
and what constitutesa Final Comprehen-
sive Report. In the advance version of
the new Official Medical Fee Schedule,
thereisaprovision for reimbursement of
the primary treater’sfinal report with and
without residual impairment. Where no
residual impairment exists, the primary
treater’sreport isasingle page which in
fact indicates that there is no residua
impairment and no additional medical
treatment will be required, and that the
patient is discharged as cured.

Thiswill be charged out on 299080
basis. Whereresidual impairment exists,
the Primary Treater’s Final Comprehen-
sive Report must be comprehensive and
include all of the items as specified pre-
viously in Question #5. The method for
charging for that report is outlined in the
Official Medical Fee Schedule Report
Guidelines. Specifically, it is appropri-
ate to charge an office visit for the time
spent with the individual in evaluation.
Thiswould be either 299215 or 299205
visit, depending on whether or not the
patient had been seen previous to this
evauation. Secondly, it isappropriateto
charge for generation of areport under a
99080 as outlined in the fee schedule.
This allows you to charge a specific
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amount for the first six pages of the re-
port. Thirdly, it isappropriateto charge
a 99358 or a 99359 for time spent in
records review in compiling the report.
The sum total of these charges will vary
according to theamount of timeyou have
spent in reviewing the records prior to
preparing the report. 1t will range from
$320 to $400, depending on thetime put
in. | have personally prepared over 400
of these reports, and this formula has
been deemed appropriate by most insur-
ance companies and payment has been
made.

Q: Isthetimeperiod for record review
compensable when preparing PTP re-
ports?

A: The answer is yes, and it is under
Section 99358 on the advance copy of
the new Official Medical Fee Schedule.
Thisisbroken downinto 15 minute seg-
ments of non-faceto facetimein review-
ing reports. It should be charged out ac-
cordingly.

Q: Wheredidyou find aformat for the
Final Comprehensive Report?

A: | believe an appropriate format for
that report will be found in my lecture
notes from the conference, basically
touching on each of theitems mentioned
inthat section. | developed this after re-
viewing the requirements as set forth in
the Treating Physician’s Determination
of Medical Issues, Form #81556, pro-
mulgated by the IMC.

Q: If theydo, what shouldthe PTP do
with the patient if the primary treating
physician believes that the MRI must
be performed before further treatment
isappropriate? Thesamequestion with
surgery, etc. Should hethen makethe
patient permanent and stationary at the
present level of disability, assuming that
no further diagnostic studies are being
authorized?

A: Thisis an excellent question. The
practice of occupational medicine for
purposes of utilization review has now
been placed back on the medical play-
ing field. If thereisdenial of authoriza-
tion for any requested service, utilization
review regulations established under
Section 9792.6 of Title V111 of the Cali-
fornia Code of Regulations sets the
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ground rules.

If the primary treating physician isunableto establish sat-
isfactory medical criteriato convince the carrier that authori-
zation is appropriate, the carrier must run this by a physician
with equal qualifications to the treating physician requesting
the service. If that physician decides against authorization,
there isusually an appeal process within the company that al-
lows for a board to hear the appeal. If that appeals process
fails and the primary treating physician is still convinced that
thistreatment is necessary, it ispossiblefor the patient to filea
Declaration of Readiness to proceed and take it in front of the
judge for aruling, so there are at least three levels of action
available to the primary treating physician. If, in the end the
primary treating physician is unable to establish sufficient
medical criteria to obtain authorization for that treatment or
diagnostic procedure, | believe it would be prudent to make
the patient permanent and stationary, write afinal compensa
tion report, and indicate that future medical treatment may be
required, indicating specifically what tests and proceduresyou
think are appropriate.

Q: Clarify the difference between discharged as cured and
P& S. Which iscompensable? | sthereareport needed at the
end of each injury?

A: Permanent and stationary status occurs when the patient
has residual impairment and their medical condition has not
changed significantly over a“reasonable period of time”’. The
term permanent and stationary impliesresidua impairment and
requiresacomprehensive Primary Treater’sFinal Report. Dis-
charged as cured indicates that the patient has no residual im-
pairment at the conclusion of their treatment for their work-
related injury. Inthiscase, abrief Primary Treater’s Final Re-
port is sufficient to indicate that no residual impairment exists.
Both these reports are compensabl e under the advance copy of
the new Official Medical Fee Schedule.

Q: If abnormal findings are detected on a pre-employment
work up, for example, if an ortho surgery or a chest x-ray
mass is detected, to what extent is the employer financially
responsible for further evaluation?

A:  Withthe new employment law it ismy understanding that
an employee is offered a position prior to the physical exami-
nation being performed. The physical examination (called pre-
placement) must determine whether or not the employee isfit
to perform the duties of the position that has been offered to
that employee. It would seem to me in this case that the em-
ployer would need to provide sufficient medical evaluation to
make a determination asto whether or not this personisappro-
priate for employment and that no further treatment or evalua-
tion would be required.

Q: You advise QIW status as soon asit is apparent that the
injured employee would not be able to return to usual and
customary occupation. However, | have stopped doing this
as| have never seen anything done until P& S statusisren-
dered, and have been advised by one local carrier that they
cannot do anything until P& Sisreached. Comments?

A: The primary treating physician is invested with the au-
thority to determine issues of compensability. One of theseis
Qualified Injured Worker status. Another is Permanent and
Stationary status. Another is Issues Arising Out of Employ-
ment. These conditions of compensability can be determined
at any time during the case, and are not dependent on any other
condition pre-existing them.

Therefore, once it is determined that an injured worker
has sustained sufficient injury to prevent them from returning
to their regular occupation as appropriate to initiate the voca
tional rehabilitation service, that patient may remain on tem-
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porary disability in terms of indemnity issues while theinitial
stages of vocational rehabilitation are being instituted. Thisis
not only allowed, but encouraged by the policies of the Indus-
trial Medical Council. | would refer you to the Manual for the
Treating Physician promulgated by the Industrial Medical
Council for reference.

If the carrier is refusing to initiate the process of voca
tional rehabilitation promptly, the patient may independently
petition to have aqualified vocational rehabilitation counsel or
assigned to this case through the WCAB.

Q: Shouldyou treat on lien?

A: Thetreating physician has authority to determine issues
surrounding Arising Out of Employment questions. Therefore,
it is the duty of the primary treating physician to listen care-
fully to al evidence before rendering an opinion asto whether
or not this represents aworkers' compensation injury.

If the primary treating physician, after hearing all appro-
priate evidence, believes that this case is compensable, they
can proceed totreat onalien basisby filing alien with WCAB.
Personally, | do treat on liens occasionally, but | am careful to
indicate to the patient that should the case be determined to be
noncompensable under workers' compensation that they will
be responsible for the charges generated in the course of treat-
ment.

David Kizer, Esq.

Q: Isdrugtesting legal for employeesin California?

A: For most occupations, random drug testing of employees
in Cdiforniaisillegal. Under certain circumstances, “suspi-
cion based” drug testing may be done but the courts apply a
“balancing test” to weigh the employee’s expectation of pri-
vacy under the California Constitution against the employer’s
right to know whether an employee is using illegal drugs on
the job. There are also strict parameters set on how the testing
isto take place.

Q: Doesa positive result void an employee’s benefits?

A: Not necessarily. It depends on the drug involved, the cir-
cumstances and whether, in the physician’s opinion the
employee’s perception/motor skillswere impaired. Of course,
aproper foundation must be laid for the Judge who will deter-
mine whether causation is satisfied and benefits should be de-
nied. For example, if an employeeisdrunk on thejob and, due
to the negligence of a co-employee, atwo-by-four falls and
strikes him on the head the defense of intoxication won’t work.
The employer has the burden of proof in these cases.

Q: CanaPrimary Treating Physician designate another phy-
sician to write the final report if it is disclosed and the PTP
states that he hasread the report and agrees with it?

A: Under current law, thisis acceptable. It would be wise for
the PTPtoreview thereport carefully and provide acover sheet
explaining why thereport is consistent with the treater’s opin-
ion.

Q: What is the confidentiality of a patient’s records when
they have a work injury but also have old or unrelated inju-
rieswith the treater astheir (family) personal physician?

A: Generadly, al medical reports which contain treatment or
references to injuries and conditions can be made available to
the carrier through a subpoena during discovery. If there are
recordsthat the patient feelsare unrelated to the claim, itishis
responsibility to file the appropriate motion with the Appeals
Board to deny access to the records (* quashing a subpoena”).
Q: Why are lawyers paid from an injured worker’s perma-
nent disability award?

A: Attorneysare prohibited by law from accepting direct pay-
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+* Regarding the electronic submission of claims which is
what most insurance industries are doing now, they hope that
the IMC could participate, urging the carriersto allow doctors
to do electronic submission of claims.

+* The COA urged that a study be put together by the IMC
on the issue of Labor Code Section 5307.6 which deals with
studying AME and QM E payment schedules. Arethey really
reimbursing comparableto what isdonein other areas of medi-
cal legal evaluation in California?

Jim Hester, President of the California Workers' Com-
pensation Defense Attorneys Association (CWCDAA):

% ThelMC needsto take astand against the Treating Doctor
Presumption as presently set up in the Labor Code and let the
legislatures know that it is not working. The Treating Doctor
Presumption fosters litigation and makes the treating doctor’s
choice a tactical decision rather than a medical decision. It
needs to be seriously reworked.

¢ Thetreatment protocols need to betightened up. ThelMC
needsto make the treatment protocols moreforceful and needs
to establish at least a presumption in favor of the treatment
protocols. TheMC needsto make sure that the protocols are
falr to both the workers and employers.

+* ThePaned QME referralsfor unrepresented applicants need
to be scrutinized for fairness. The Panel
QME referrals are being made to doc-
torsand chiropractorswho are perceived
as being applicant oriented or defense
oriented. A system should beputinplace
to ensure that Panel QME referrals are
made to unbiased QM Es who are qual-
ity physicians.

Vern Goldschmidt of the California Applicants’ Attor-
neys Association (CAAA):

++ The CAAA would liketo seethe IMC continueto educate
and qualify QMEs, to continue to send out panel lettersto un-
represented workers and to continue with discipline of QMEs,
because they think that the IMC is doing a very good job in
this particular arena. The CAAA thinks that if the legislature
or the executive branch asksthe IMC to study in acertain area,
that certainly iswherethe IMC should be going, but the CAAA
does not favor a proactive agendafor IMC.

Dr. Gideon Letz, Medical Director, State Compensation
Insurance Fund (SCIF):

+¢* ThelMC ought tolook at managed careinworkers comp.
particularly as it relates to physicians profiling and case mix
adjusting for theworkers' comp. system. Thisareaisbreaking
new ground acrossthe country and very problematic. Themore
that physicians get involved in setting standards and method-
ology for those processes, the better off the system would be.
¢ Inthe area of technology assessment, like new treatment
modalities, exciting things are going on particularly in ortho-
pedicsand other areas critical toworkers' comp. These proce-
dureshavereal potential to benefit injured workers on one hand.
On the other hand whenever there is a new procedure coming
out, thereisatendency to jump inand doit. The IMC should
undertake technol ogy assessment, as new technologies are de-
veloped as one of its on going functions.

+* Thereisatremendous need for objective measuresfor func-
tional capacity for injured workers and how they get back into
the job situation. The study that the IMC funded with Drs.
Mooney and Mathison needs to be revisited and followed up.
¢ There are some specific things that are problematic for
payers such as how we define first aid and blood borne patho-
gen management. These are things that the IMC, with all its

Reminder to QMEs- Don’t for-
get toinclude a birth certificate
or proof of citizenship when you
apply or renew your QME term.

medical expertise, could create, such as guidelinesfor thecom-
munity, and how to use them.

«* There are exciting things going on the area of disability
management and the IMC could do some follow up on itsini-
tial policy statement and start exploring what is going on and
maybe come up with some suggested guidelines that go be-
yond just stating that what you believe isimportant.

Carl Brakensiek of California Society of | ndustrial Medicine
and Surgery (CSIMS):

+* One of their magjor concerns was the graying of the QME
pool. CSIMSfeelsthat it isimportant that one of the duties of
the IMC isto ensurethat we have ahealthy and stable or grow-
ing pool of QM Eswho are competent and areavailableto evalu-
ate injured workers.

+* CSIMSisconcerned that the way the system presently ex-
ists, thereare barriersto entry to becomingaQME. You should
not be able to become a QME unless you’ ve written some re-
ports, gain the experience and learn the rules and regulations.
They suggest that the IMC recognize that the current system
that we have for creating and appointing QMEs, the standards
for QMEs was the result of negotiationsin 1989 and again in
1993 by lobbyists who went to Sacramento representing dif-
ferent interest groups. The system represents the combined
input from all these groupsthat led to the
rulesthat we have now for QMEs.

+* ThelMC should look at some of the
continuing education requirements. Spe-
cifically, arethey too stringent, or arethey
not sufficiently demanding on providers
to ensure that they give good quality
courses? The IMC should look at and
take actions on some of the disincentives to being a QME in
the system. What should be done to reduce the cumbersome
rules? What about the mind boggling ground rules under the
fee schedules? What about all the paper work that doctors
havein the system? What about the dilatory practices of some
payers that make it a substantial disincentive to physicians to
treat and evaluate injured workers?

¢ The second areais that of occupational safety. Each of
the council members has a great deal of expertise in this area
and he urged the Council to work with Cal OSHA, CHSWC
and with other state organizations in developing serious pro-
grams to enhance workplace safety to see what we can do to
prevent injuries from happening in the first place.

¢+ ThelMC should consider becoming more activist. There
are thingsin the statutes that are not in the best interest of the
injured workers, for example the 51% threshold for mental in-
juries, which was apolitical issue that was jammed through in
1993, and he asked the IMC to look at this again and perhaps
make some recommendations that the legislature fix the prob-
lem.

Ms. Kenlyn Boyd, Applied Risk Management:

ThelMC should look for away to help payersin aproac-
tive method in reviewing QME reports that are complex and
consists of stacks of pages. Help them to adjust the costs asso-
ciated with it and perhaps teach them aswell. If the IMC can
put thisinto along range plan, it would certainly help the payer’s
community.

Dr. Dean Falltrick, Life Chiropractic College West:

Life West isinterested in working closely withtheIMCin
some of thelong range planning, particularly, issuesthat would

involve their research department, to do research other than a
proprietary or chiropractic oriented format.
Con’'ton p.11
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0 Con'tfromp.10--IMC Address

Ms. Benita Gagne, I nter Community Medical Group:

New doctors who areinterested in getting involved in the
workers' comp. system by becoming QMEs and really do not
understand how the system works, should be encouraged to
take sometraining in report creation and disability evaluation
in order to qualify for the QME certificates.

Dr. Susan McKenze, Associate Medical Director, IMC:

Dr. McKenzie directed her comment to the Relative Val-
ues Scale (RVS) of thefee schedules. The RV S setsthevalues
of each of the servicesin the fee schedules. There hasbeen no
written records that document where these values came from
therefore, the scale contains a lot of aberrant relationships
among values and some of these bear no relationship with the
current technology and may not reflect the true market value
in providing that service. Shesaid that it isvery important that
the IMC do a study which looks at alternatives to the current
RVS.

During the July 1996 meeting, it was decided to look at
the alternatives that were available for use in California and
particularly tolook at the resource based scalesthat based their
valueson the cost of providing medical service. What theIMC
isproposing thistime isto fund an educational study that will
allow usto look at all the alternativesthat are available for use
in California. There are a number of proprietary scales, the
RBRV S and the Department of Labor scale which has modi-
fied the RBRVS. The IMC's intent would be to look at all
those alternatives so that we will have a common knowledge
base with which to approach the problems.

Dr. McKenzie assumed that the IMC will be able to find
someoneto do thestudy. Thiswould alow theIMCto look at
the Relative Value Scales and try to evaluate if there are better
aternativesfor usein California

Dr. Michael Roback, | MC Council member:

Since the IMC has some funds, the IMC could become an
educational center. He suggested that the IMC consider estab-
lishing alibrary function at the IMC as a central information
source. Potentially, the Council Members might want to indi-
vidually chooseto becomeinvolved with certain subjects. Once
thisis established, the news etter can be expanded to becomea
news journal.

In regards to the Neuromusculoskeletal Committee, the
Council should look again at examination techniques specific
to the neuromuscul oskel etal system. He summed up by saying
that the IM C can become the center of knowledgefor the health
care providersin the California Workers' Compensation Sys-
tem.

Ms. Pats Sinnott P.T. M.P.H., IMC Council member:

¢+ ThelMC shouldlook into establishing aresearch agenda
among the Council Members;

+* The IMC should make sure that there are enough QMEs
in the system. The IMC should be able to see where the de-
mands for evaluations and panels occur. Were they used by
different parties? The IMC could do recruitment or education
in order to bring more providers into the system especially in
those areas that have unmet demands.

Brian C. Fennen, L.Ac., President of the Council of
Acupuncture and Oriental Medicine Associations
(CAOMA):

+* They are requesting representation on the IMC, by legis-
lation with the support of IMC, for alicensed acupuncturist to
be appointed to the IMC;

+* They request that the IMC consider the option of allowing
acupuncture QM Es with specified additional training to per-

formdisability evaluations. They area so requestingthe IMC's
assistancein establishing standards for acupuncturist perform-
ing disability evaluation and appropriate educational standards
that schools can implement. The schools would then produce
graduates with the necessary competencies to become main-
stream providers for injured workers.

Dr. Paul E. Wakim, Osteopathic Physicians State of Cali-
fornia (OPSC); IMC Council member

+* The OMT code should be maintained under the physical
medicine section of the OMFS;

¢ The OMT and E/M codes should be reimbursed according
to the treatment provided at the time, which meansthat Osteo-
pathic physicians in the State don’t do an E/M hilling without
an evaluation and actual treatment and they do not do OMT on
a contracted basis. The E/M and OMT payments should be
reimbursed separately and if done at the sametime should both
be reimbursed.

Dr. Robert Goldberg M.D., IMC Council member:

«* Dr. Goldberg thought that the Council should be doing
outcomeresearch on thetreatment guidelines. Also, sincethey
were consensus based and not necessarily best practices, it was
incumbent on the Council to validate the guidelines.

+¢* Hissecond point was that the IMC should strive for qual-
ity assurance enhancement of QME reporting. This has been
repeated again and again at today’s meeting. Dr. Allan
MacKenzie said that the only way to improve the quality of
the QME reportsisto do more Tier Two and Tier Threefilters
on the reports being submitted.

0 Con’tfromp. 4 - - Patient

to understand the many factorsthat can influence the injured
workers and your interpretation of their pain. For example,
an isolated positive flip test is meaningless unless taken into
context of the total presentation of the injured workers his-
tory and examination.

We will first deal with avariety of issuesthat can influ-
ence the physicians interpretation of symptoms. In other
words, how does this presentation affect the physicians' be-
lievability of the patient. We will then look at using the pa-
tients' believability factors in applying subjective factors of
disability.

Thehistory of theinjury, response to treatment, scoreon
outcome assessments, time off work and various factors in
the physical exam can all affect patient believability. Thisis
certainly not aninclusive list but serves as a starting point.
History of Injury:

Obviously, most physicians are aware of patients that
have a minor injury such as picking up a ream of paper and
six months|ater they are still undergoing treatment for aback
strain with complaints of severe pain, limited mobility and
are unableto do all but the lightest of activities. Thisshould
be one of the easier ‘red flags' to identify that an injured
worker’s believability may be suspect. Everyone has a dif-
ferent response to pain however, it isimportant to determine
if thiswould be a credible response.

Response to Treatment:

| find thisto be one of the most telling signs. 1f someone
has had a minor back strain and had six months of physical
treatmentsincluding physical therapy, chiropractic care, and
temporary disability and they report no improvement of their
symptoms, in my book thisis ared flag. We all know that
most injured workers will achieve some degree of symptom

Con’tonp. 12
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rD Con't from p. 9 - - David Kizer )
ment from an injured worker for services rendered. There
isastatute which providesfor attorney feesto be paid from
the injured worker’s award or settlement (LC § 4903).

Q: Must a person claim a psycheinjury to receivetreat-
ment for depression stemming from an orthopedicinjury?

A: Generally, an injured worker must have a separate
claim form for each separate injury. Often, asin your ex-
ample, aphysician determinesthat thereisapsyche over-
lay to an orthopedic injury (two claims occurring from one
injury with the claim form only listing thefirst injury). In
these cases, the carrier should immediately authorize treat-
ment if the physician determines that it is work related. If
there is a dispute, the injured worker should consult with
an attorney or the Information and Assistance Officer at
the local board to file an amended claim for the psyche
injury and start the formal 90 day investigation period for
the carrier again.

g
O Con’t from p. 11- - Patient

relief over that period of time without any treatment. Thisin-
jured worker should not be confused with onewho has achieved
a fair degree of symptoms relief but has had multiple flare-
ups. Multiple flare-ups, especially right before it is time to
return to work, may be ared flag. Thisis quite different than
someonewho reportsthat no treatment has hel ped them or that
they just continue to get worse.

Outcome Assessments:

There are many outcome assessments that can be used to

-

measure patient response to treatment. A classic example for
the low back isthe Oswestry’s, Roland Morris and visual ana
log scale. There are outcome assessmentsfor most every body
part. While the physician doing the med/legal evaluation may
only be seeing the patient once these tools can often provide
valuable information. An example would be; someone had a
minor back strain and six months later still scores an 80% on
the Oswestry. Thisscoreisrarely compatible with that type of
injury. Additionally, you will find that many of the questions
they answer are based on their interpretation on what would
happen if they tried the activity, not if they did it themselves.

An example: the patient says they can only do light lift-
ing. Usually when you question them they have not tried any
heavy lifting. They must assume if they do it then they will
have pain. If the evaluating physician starts having the patient
fill out these tools and compares those with the believability
factor they can gauge some important information.

Time Off Work:

Someone who has had extended periods of disability,
whether consecutively or aggregate for aminor injury may be
suspect. The same thing may be said for the injured worker
that refusesto try to go back to work. Thisisan areawe have
totread carefully. Patientsdo know their own bodies and some-
times they may have a legitimate concern in their own mind
that they may re-injure themselves if they go back to work.
This may or may not be validated by whatever objective find-
ings/factors of disability are present. One must compare the
examination findings aswe will discuss later and the worker’s
concerns and determineif it is believable,

Part Il will bein the next issue.
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